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Case Summary

Overview

HOLDINGS: [1]-A subcontractor indemnity agreement
fell within the plain language of an "other insurance”
excess policy provision that encompassed a mechanism
by which the insured arranged for funding of legal
liabilities for which the policy also provided coverage;
[2])-Settlement proceeds resulting from indemnity
agreements also counted as other insurance; [3]-The
district court did not err when it placed the burden on the
general contractor under Texas law to show that the
setilements were allocated to either covered or
noncovered damages under the excess policy because
the excess insurer, in agreeing that the general

contractor could reasonably seitle with the
subcontraclors, did not grant permission to allocate all
of the settliement proceeds to noncovered damages, nor
did the excess insurer have the power to structure the
settlements to ensure a clear allocation of the proceeds.

Qutcome
Judgment affirmed.

LexisNexis® Headnotes

Civil Procedure > Appeals > Summary Judgment
Review > Standards of Review

https://advance.lexis.com/api/document?collection=
cases&id=urn:contentiteam:55Y6-63X1-JC5P-G1.J5-
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Summary Judgment Review, Standards of Review

An appellate court reviews an award of summary
judgment de novo, applying the same standard as the
district court.

Civil Procedure > Judgments > Summary
Judgment > Evidentiary Considerations

Civil Procedure > ... > Summary

Judgment > Entitlement as Matier of Law > Genuine
Disputes

https://advance.lexis.com/api/document?collection=
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Summary Judgment, Evidentiary Considerations

A genuine dispute as to any material fact precludes
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summary judgment. Fed. R. Civ. P. 56(a). The court
views the evidence in the light most favorable to the
nonmovant.

Civil Procedure > ... > Summary
Judgment > Entitlement as Matter of
Law > Appropriateness

Insurance Law > Claim, Contract & Practice
Issues > Palicy Interpretation > Question of Law

htips://advance lexis.com/api/document?collection=

cases&id=urn:contentltem:55Y6-63X1-JC5P-G1.J5-
00000-00& context=&link=LNHNREFclscc3[X]

Entitlement as Matter of Law, Appropriateness

Insurance disputes often are resolved at the summary
judgment stage because the interpretation of an
insurance policy presents a question of law.

Civil Procedure > Settiements > Settlement
Agreements

Torts > ... > Settlements > Multiple Party
Settlements > Partial Settlements

hitps.//advance.lexis.com/api/document?coliection=
cases&id=urn:contentitem:58 Y§-63X1-JC5P-G1.J5-

00000-00&cont9xt=&h‘nk=LNHNREFcIscc4|*]

Settlements, Settlement Agreements

A nonsetlling party should not be penalized for events
over which it has no contral. In some contexts, Texas
courts have permitted settling parties to agree how to
allocate settlement payments.

Civil Procedure > Appeals > Appellate Briefs

https://advance.lexis.com/api/document?collection=
casesdid=urn:contentitemn:55Y6-63X1-JC5P-G1.J5-
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Appeals, Appellate Briefs

An argument that is not pressed in the original brief is
waived on appeal.
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Opinion by: EDITH BROWN CLEMENT

Opinion

EDITH BROWN CLEMENT, Circuit Judge:

Satterfield and Pontikes Construction, Inc. (S&P), a
general construction contractor, sued United Siates
Fire [nsurance Company (U.S. Fire), its secondary
insurance provider, after U.S. Fire refused to cover
damages S&P incurred when a courthouse construction
project went awry. U.S. Fire argued that it could not
determine whether the funds S&P recovered from
subcontractors of the courthouse project went to
damages covered under U.S. Fire's policy because S&P
failed to allocate those proceeds when settling with the
subcontractors. If the subcontractor settlements were
used to pay for damages covered under U.S. Fire's
policy, then allowing S&P to collect [*2] under U.S.
Fire's policy would result in double recovery and unjust
enrichment. The district court granted summary
judgment in favor of U.S. Fire after it determined that
S&P failed to meet its burden to show allocation of the
seftlement proceeds between covered and noncovered
damages. We affirm.

FACTS AND PROCEEDINGS

S&P was hired as the general contractor for a
courthouse building project by Zapata County, Texas.
S&P, in turn, hired numerous subcontractors to perform
various roles for the construction. The project was large
and required several years of work.

S&P purchased two "layers" of insurance to cover
potential liabilities that could arise from the project. The
first layer comprised commercial general liability
insurance policies from American Guarantee and
Liability Insurance Company (AGLIC) and Amerisure
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Mutual Insurance Company {(Amerisure).! AGLIC's
policy spanned from 2006-2007, and Amerisure's
policies spanned from 2007-2011. AGLIC's policy had a
per-occurrence limit of $1,000,000 and an aggregate
limit of $2,000,000. S&P also purchased a second layer
of insurance from U.S. Fire that would kick in only when
the first layer of insurance was depleted. This policy had
a $26,000,000[*3] limit. S&P also required its
subcontractors to purchase insurance and sign
indemnity agreements to cover damage they caused to
the project,

But S&P's coverage was not all-inclusive. The policy it
purchased from U.S. Fire barred coverage for any
"property damage" resulting from exposure to fungi,
including mold, or bacteria. AGLIC's policy contained
similar exclusions. And U.S. Fire's policy did not cover
attorney's fees or other legal costs.2

The project did not go well. Zapala County eventually
terminated S&P and retained new contractors to
complete the construction. Zapata County sued S&P,
and the parties arbitrated their dispute.

The arbitration panel found that "S&P failed to build the
courthouse in a good and workmanlike manner.” "S&P
also failed to properly supervise its subcontractors.” And
because of S&P's failures, "the courthouse suffered
physical harm and damage.”

Determining that the damage S&P caused required
significant repairs, the arbitration panel awarded Zapata
County $2,800,000 for mold remediation and dome
reconstruction,? $855,000 for replacement of the
courthouse roof, and $2,417,000 for fireproofing
replacement, terrazzo/window repairs, and cleaning.
The panel[*4] further awarded $430,458 in
prejudgment interest to Zapata County, $1,500,000 for
reasonable attomey's fees, and some of the arbitration
costs. In total, the final award was $8,032,367.74.%

18&P also purchased insurance from Zurich American
Insurance Company.

ZUnder Texas law these costs are not damages. See In re

Nalle Piastics Family Lid. P'ship, 406 S.W.3d 168,_172-73
(Tex. 2013).

3 Although the arbitralion award divides this amount between
mold remediation and reconstruclion of the courthouse's
dome, both parties attribute the award entirely to damage
caused by mold not covered by U.S. Fire’s policy. The district
court noted that the arbitrators did not allocate the award
between these damages.

S&P included its subcontractors in the arbitration,
seeking money pursuant to the indemnification clauses
in the subcontracts. S&P informed U.S. Fire of its efforts
to settle with the subcontractors, and U.S. Fire said in
an email that it would not object to any "reasonable
setiement.” S&P then entered into settlement
agreements with fifteen subcontractors and two third
parties, collecting $4,492,500 for its efforts. These
selllements were complete releases of liability, but the
agreements did not allocate the proceeds of the
settlements to the damages/liabilities they covered.

Of course, the $4,492,500 was not nearly sufficient to
cover the $8,032,367.74 arbitration award. S&P was
obliged to draw on its insurance policies to make up the
$3,571,141.78 shortfall. S&P chose the AGLIC policy
(which covered liabilities from 2006-2007) to cover the
damages. AGLIC paid $1,985,604.63 to help satisfy the
award, which it claimed was an amount in excess of its
obligations under the policy. But AGLIC's money [*5] in
conjunction with the subcontractor settlements—which
together totaled $6,478,104.63—failed to cover the
arbitration award. S&P turned to U.S. Fire, its excess
insurance provider, to cover the remainder. U.S. Fire
paid nothing, arguing that the first layer of insurance for
covered damages had not been completely exhausted.
Amerisure—although it believed U.S. Fire was obligated
to pay the shortfall—paid $1,146,405.10 to help satisfy
the arbitration award. Despite these payments from
AGLIC and Amerisure, S&P was required to spend
$439,131.98 to satisfy the balance of the award.

S&P and AGLIC® sued U.S. Fire, claiming that the
excess insurer breached its policy.? Amerisure
intervened, seeking equitable subrogation for the
amount that it contributed.

Both sides moved for summary judgment. S&P's
argument was simple: U.S. Fire, as its second layer
insurance provider, was required to make up the
shortfall after the first layer of insurance was exhausted.
Approximately $4,500,000 of the $8,000,000 award that
S&P owed to Zapata County was satisfied by the
subcontractors. And AGLIC should have paid roughly
$1,500,000 of the arbitration award ($1,000,000 for one

4By the time S&P paid the award, the post judgment interest
had increased it to $8,063,641.78.

SAGLIC originally joined this appeal, but has since dismissed
it.

& The parties filed many other claims against each other that
are not relevant to this appeal.

ROBERT HEIDECK



Page 4 of 8

2018 U.S. App. LEXIS 21488, *5

occurrence  plus prejudgment interest, [*6] post-
judgment interest, and other fees). That lefl a shortfall of
roughly $2,000,000 that U.S. Fire should have paid.

U.S. Fire contended that S&P's argument ignores that
not all of the damages awarded by the arbitration panel
were covered under its insurance policy—including the
mold remediation award ($2,800,000}, the atlorney's
fees award ($1,500,000), the prejudgment interest
award ($202,320.53), and the arbitration fees
($29,909.74). Once these sums, along with AGLIC's
$1,000,000 first layer of insurance, are removed from
the $8,000,000 arbitration award, then no more than
$2,500,000 was potentially recoverable from U.S, Fire.

Of course, simply because roughly $2,500,000 of the
damages were covered under its policy does not mean
that U.S. Fire believed that it was obligated to pay that
amount. After determining which damages were
potentially covered, U.S. Fire looked to the $4,492,500
subcontractor setllerent award and considered whether
the proceeds applied to covered or noncovered
damages wunder its policy. The waterproofing
subcontractor, whose work probably caused the mold
damage, paid $1,750,000 to settle S&P's claims against
it. U.S. Fire stipulated that this amount could be [*7]
allocated to the wuninsured mold damages. So
$1,750,000 of the $4,492,500 subcontractor settlement
award applied to the noncovered damages. U.S. Fire
contended that the remaining $2,742,500 of the
subcontractor settlement award applied to the covered
damages that S&P sought to recover from U.S. Fire.
That amount was greater than the $2,531,411.51 of
polentially covered damages, and so there was no
shortfall for U.S. Fire to pay. Allowing S&P to recover
from both the subcontractors and U.S. Fire for the same
damages would result in double recovery and unjust
enrichment.

Before the district court, S&P initially contended that it
was entitled to allocate its subcontractor settlement
money however it liked. S&P repeatedly emphasized
that its subcontractor settlements were not allocated or
earmarked for specific building damage. So the
settlements could either go to the damages that were
covered under U.S. Fire's policy or they could go to the
noncovered damages (mold, attorney's fees, etc.).
Eventually, S&P changed ils position and argued that
the subcontraclor settlements were allocated between
covered and noncovered damages.

The district court granted summary judgment in favor of
U.S. Fire, [*8) reasoning: "S&P chose not to insure a

substantial portion of the risk it carried . . . [and now]
seeks to leave its insurers on the hook for risks they did
not agree to insure. This theory is not only lacking in
case support, it would produce an unfair result." The
district court relied heavily on a case that the parties did
not cite or discuss, RSR Corp. v. Int'l Ins. Co., 612 F.3d
851 {5th Cir_2010), for the proposition that "S&P cannot
unilaterally allocate all of its seftlement proceeds to
uncovered losses in order to manufaciure a covered
loss.”" Drawing on principles from the case law, the
district court placed a burden on S&P to demonstrate
that the settlement proceeds could be allocated to the
noncovered portions of U.S. Fire's policy. S&P was
unable to show that any setflement proceeds (other than
the $1,750,000 from the waterproofing subcontractor)
could be allocated to the noncovered damages.

Although S&P eveniually attempted to demonstrate that
the record indicated close connections between many of
the subcontractor settlements and damages not covered
by U.S. Fire's policy in supplemental briefing, the district
court found these contentions unpersuasive and
untimely. It concluded that S&P had failed to raise a
factual dispule [*9] capable of frustrating an award of
summary judgment to U.S. Fire.?

STANDARD OF REVIEW

hitps://advance.lexis.com/api/document?collection=
casesdid=urn:contentltem:58Y6-63X1-JC5P-G1.J5-

00000-00&contex#&link=clscc1[*] We review an
award of summary judgment de novo, applying the
same standard as the district court. Cooper Indus., Ltd.

v. Nat! Union Firg Ins. Co., 876 F.3d 119, 127-28 (5th
Cir 2017).

https://advance.lexis.com/api/document?collection=
cases&id=urn.contentltem:58Y6-63X1-JC5P-G1J5-

00000-00& context=&link=clscc A genuine
dispute as to any material fact precludes summary
judgment. Fed. R. Civ. P. 56{a). We view the evidence
in the light most favorable to the nonmovant. Cooper,
aré F.3d at 128.

https://advance.lexis.com/api/document?collection=
cases&id=urn:contentitem:55Y6-63X1-JC5P-G1J5-

7 Awarding summary judgment to U.S. Fire led the district
court to conclude many of the other issues were moot,
including: S&P's claim for bad-faith damages under the Texas
Insurance Code and common law, whether the underlying
arbitration award stemmed from one accurrence or from
multiple occurrences, and U.S. Fire’s argument that the *Your
Product” exclusion in its poficy bars caverage.
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00000-00&context=&ﬂnk=clscc3[*] Insurance

disputes often are resolved at the summary judgment
stage because the interpretation of an insurance policy
presents a question of law. /d.

DiScussiON

I. The Subcontractor Settlements Are "Other Insurance”

The most fundamental argument S&P makes on appeal
is that because the subcontractor settlements were not
the product of insurance coverage, U.S. Fire is not
entitled to use them to offset amounts covered by its
own policy to prevent double recovery. U.S. Fire's policy
provides coverage for property damages caused by an
occurrence in excess of the "Refained Limit,* which is
defined as the following:
1. [W]ith respect to any "Occurrence” that is
covered by “"Underlying Insurance” or "Other
Insurance,” the total of the applicable limits of
"Underlying Insurance” or "Other Insurance™; or

2. [(W]ith respect to any "Occurrence" that is not

covered by "Underlying Insurance” [*10] or "Other

Insurance,” the amount of the Self-Insured

Retention stated in lern 4.(f) of the Declarations.
"Underlying Insurance"” is essentially the primary layer of
insurance (here the AGLIC policy). "Other Insurance” is
defined in the policy as "any type of Self-Insurance or
other mechanism by which an Insured arranges for
funding of legal liability for which this policy also
provides coverage.”

S&P characterizes the subcontractor settlements as the
products of "contractual risk transfer mechanisms.” It
defines “"contractual risk transfer’ as “[tlhe use of
contractual obligations such as indemnity and
exculpatory agreements, waivers of recovery rights, and
insurance requirements to pass along to others, but
would otherwise be one's own risk of loss."® Reasoning
that the indemnity clauses in the subcontractor contracts
were intended to "shore up leaks or gaps in insurance
coverage,” S&P argues that U.S. Fire had no right,
either contractual or equitable, to avoid paying the
shorifall since the subcontractor indemnify payments
were meant to be applied to the gaps in the U.S. Fire
coverage.

In RSR Cormp. v. Intemational Insurance Co., this court
encountered a similar question. 612 F.3d at 854. There,

8 To support this proposition, S&P cites IRMl.com .

a subsidiary [*11] of a company called RSR smelted
lead for more than ten years on Harbor Island near
Seattle, Washington. /d. Harbor Island suffered
substantial environmental damage during those years.
When the EPA sought recovery from RSR for the costs
associated with the environmental damage, RSR sued
fifty-three of its comprehensive general liability (CGL)
insurers to satisfy the judgment. /d._at 855. RSR entered
into thirty-six separate settlement agreements with
these insurers and received an aggregate payment of
over $76,000,000. /d. af 856.

RSR then sued International Insurance Co.—who had
issued successive layers of insurance paolicies to RSR—
seeking payment to cover RSR's approximately
$13,000,000 of remaining liability. /d. at 856-57. The
district court found that RSR could not recover anything
under International's palicies because RSR had already
fully recovered the cleanup costs of Harbor Island from
its settlements with the thirty-six GCL insurers. /d._at
857. In other words, none of the costs RSR incurred that
were covered under International's policy pierced RSR's
first layer of insurance.

On appeal, RSR argued before this court that the district
court's award of summary judgment to International was
inappropriate because International's insurance [*12]
policy, which barred recovery when costs had already
been recouped under "other insurance,” did not apply to
the seftlement proceeds from the GLC insurers. /d._at
858. Affirming the district court, this court rejected
RSR's contention, stating that "[tjhe existence of other
insurance that covers the same liabiity as the
Environmental policies is what triggers the condition,
whether or not recovery under this other insurance is
actually sought.” /d. af 859. According to the RSR court,
"[tihe relevant question is whether RSR sought 1o
recover for liabilities under its Environmental policies
that were also recoverable under its CGL policies.” /d.

The district court here, after reviewing RSR, said S&P's
argument that the subcontractor indemnify agreements
were not insurance agreements is a "distinction . . .
without a difference.” In both the present action and
RSR, "the insured suffered a partially covered loss,
received a bucket of undifferentiated money to cover the
loss, and then tried to recover on an excess policy,
arguing that it did not have to apply the settlement
money to the covered loss.” Acknowledging that the
RSR court stressed that the settlements were with other
insurance companies, the district [*13] court reasoned
that this was "not relevant when, as here, the US Fire
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policy is clearly an excess policy."®

The reasoning of RSR, though helpful, does not track
perfectly onto the present dispute. There the question
was whether the seiflements with the first layer
insurance providers technically counted as "other
insurance” under the excess insurer's policy. 612 F.3d
at 858-59. And the RSR court found that the settlement
proceeds did count as other insurance under the policy
language because the insured sought to recover from
the first layer insurance providers. /d._at §59. Here the
settlements did not come from insurance providers, but
subcontractors. Although RSR can provide guidance on
how to read the policy at issue, it does not control. The
question we face is simply whether U.S. Fire's policy
allows it to count the arbitration agreements as "Other
Insurance.” The answer lies in the language of U.S.
Fire's policy.

The plain language of the policy allows us to affirm the
district courl’s summary judgment order. An indemnity
agreement falls under the plain language of the "Other
Insurance” provision of U.S. Fire's policy—which is very
broad—because it is a "mechanism by which an Insured
arranges for funding [*14] of legal liabilities for which
[U.S. Fire's] policy also provides coverage.” And, under
the reasoning of RSR, settlement proceeds resulting
from an indemnity agreement also count as "Other
insurance.”

S&P provides no persuasive authority supporting its
contention  that  subcontractor  indemnification
agreements are, by their nature, meant principally to fill
gaps in insurance coverage (and therefore do not fall
into the policy language here because the indemnity
agreements would cover legal liabilities that U.S. Fire's
coverage did not). The most S&P offers in support of
this contention is one case from the Florida Supreme
Court suggesting that an indemnity clause is a "hedge[]"
as to risk retained by the insured contractor. intervast

Constr. of Jax, Inc. v. General Fidelity Ins. Co., 133

So0.3d 494, 503 (Fla,_2014). But this case only stands for
the proposition that a general contractor can apply

proceeds obtained from subcontractor indemnification
settlements to satisfy a "self-insured retention" clause,
instead of having to pony up its own money to pay the
self-insured retention. Even if the case constituted
persuasive authority, it is far off the mark.

And S&P has offered no good reason to think that these

$The district courl further explained that its reasoning is
consistent with other portions of RSR and Texas case law.

particular indemnity agreements were meant first and
foremost to fill [*15) gaps in its excess insurance
coverage (i.e., to cover mold damages and legal fees).
S&P cites language from the subcontracts stating: "The
maintenance of the Insurance referred to in this
Subcontract shall not diminish the Subcontractor's
obligations hereunder or Subcontractor's agreement of
indemnification." But the "Insurance” referenced is the
insurance the subcontractors had to maintain, not S&P.
So it dees not appear that this language—or S&P's
argument—is relevant to the present dispute.

Reversing the district court's summary judgment in favor
of U.S. Fire is not appropriate on this ground.

Il. S&P's Burden to Allocate

S&P argues that the district court erred when it placed
the burden on S&P to show that the subcontractor
settlements were allocated to either covered or
noncovered damages under U.S. Fire's policy. In S&P's
view, it had the right to allocate the settiement proceeds
to the damages not covered by U.S. Fire's policy.

S&P supports its contention that it had the right to
allocate however it wished by analogizing to the "aclual
injury” rule from Texas law. Under this rule, when
damage to an insured occurs during the period covered
by separate and distinct insurance policies, [*16] all of
the policies are triggered and the insured may collect
from the policy with the highest coverage limit. See
Lennar Corp. v. Markel Am. Ins. Co., 413 S.W.3d 750,
758-59 {Tex. 2013). Texas law reasons that the insured
{rather than the insurance companies) is generally in the
best position to identify the policy or policies that would
maximize coverage. See id. According to S&P, the
actual injury rule should be extended 1o apply so that an
insured can choose whether to allocate settlement
proceeds to covered or noncovered damages under an
insurance policy because the insured is in the best
position to identify how best to allocate to maximize
coverage.

The district court rejected S&P's proposal to extend the
actual injury rule, explaining that the actual injury rule “is
not applicable here. The issue here is whether an
insured can round up general settlements from its
subcontractors, unilaterally decide that they will be
allocated o uncovered damages, and then go after the
insurers that would cover the damages if the loss was
properly allocated to that policy.” Instead, the district
court observed that "Texas courts generally put the
burden on the insured to identify the portion of a liability
or loss that was produced by a covered condition."
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(citing [*17] Comsys Info. Tech. Servs.. Inc. v. Twin
City Fire Ins. Co., 130 S.W.3d 181, 198 (Tex. App.

2003)).

To justify placing a burden on S&P to show that the
subcontractor settlement proceeds were allocated
between covered and noncovered damages under U.S.
Fire's policy, the district court again turned to RSR. After
discussing whether a settlement payment could be other
insurance, the RSR court was asked to decide "whether
or not the CGL settlements compensated RSR fully for
its Harbor Island liabilities.” RSR,_ 6712 F.3d at 861. As
discussed above, RSR collected over $76,000,000 from
the CGL settlements with thirty-six of its insurers. /d. at
856. But, even after amassing this sum, RSR claimed to
have a shortfall of over $13,000,000 from the
environmental liabilities associaled with Harbor Island.
Id. at 861. RSR looked to collect from its second layer
insurance provider, International, /d.

If the CGL settlements only partially covered RSR's
liabilities, then International's policy would serve as
excess insurance for the uncovered portion. /d.
International argued that it was RSR's burden under
Texas law to show that it allocated the settlement
proceeds. Id. Because RSR failed to allocate the
proceeds, International argued that Texas Ilaw
presumed that the full amount of the CGL settlements
had to be allocated to the liabilities [*18] that would also
be covered under the insurance policy. /d. As a result, if
RSR bore the burden to allocate the proceeds (which it
failed to do), then all of the $76,000,000 would be
attributed to the environmental liabilities and there would
be no shortfall for International to cover. See id. If RSR
had properly allocated the settlement proceeds, then
there would have been a shortfall and International's
excess coverage policy would have been implicated.

The RSR court relied upon one Texas Supreme Court
case in particular when concluding that Texas law
placed the burden on RSR to allocate the settlement
proceeds. Acknowledging that Mobil Oif Corp. v.
Ellender, 968 S.W.2d 917 (Tex. 1998} was not directly
on point, the RSR court said Ellender "indicates how
[the Texas Supreme Court] would rule in [RSR]." d. In
Ellender, an independent contractor died from
exposure to benzene. Ellender, 968 S.W.2d at 920. The
contractor's family members sued multiple parties théy
claimed were responsible for his death. /d. All of the
defendants settled except for one, Mobil. Mobil and the
family went to trial, and the jury returned a verdict in
favor of the family. /d.

The issue the Texas Supreme Court had to decide on
appeal was how the sefilement with the other
defendants affected [*19] the jury's verdict, Of particular
importance was the question of "which side bore the
burden of allocating the settiement amounts between
actual and punitive damages." RSR. 612 F.3d at 861
(discussing Effender, S.W.2d at 926). The Texas
Supreme Court observed that "settling plaintiffs are in a
better position than nonsettling defendants to insure that
the settlement award is allocated between actual and
punitive damages.” Elfender, 968 S.W.2d at 928.

The linchpin of that court's reasoning was its concern
that a litigant who is not party to the settlement had
“almost no ability to prove which part of the settlement
amount represented actual damages. Nonsettling
parties should not be penalized for events aver which
they have no control.” id. The Texas Supreme Court
ultimately concluded that "[t]he better rule is to require a
selting party to tender to the trial court, before
judgment, a settlement agreement allocating between
actual and punitive damages as a condition precedent
to limiting dollar-for-dollar settlement credits to
settlement amounts representing actual damages.” /d.
Thus, where a setiling party failed to allocate its
settlement, the nonsettling party was entitled to a credit
equaling the entire settlement amount.

The [*20) RSR court found Ellendsr analogous.
"International should not be penalized for the fact that
no allocations were made. Nor should RSR be rewarded
for failing to track each of its liabilities diligently through
to the end of its negotiations.” RSR, 612 F.3d at 862.
Because RSR failed to allocate its settlement amounts,
the court determined that it failed to meet its burden and
affirmed the district courl's take-nothing judgment in
favor of Intemnational. /d. at 862-63.

The district court here found the RSR court's analysis
(and, by extension, the Texas Supreme Court's
reasoning in Eflender) to be analogous and persuasive,
so it held that S&P bore the burden to allocate its
seltlements with its subcontractors between covered
and noncovered damages under U.S. Fire's policy. S&P
protesied that the RSR/Elfender rule should not apply
because, unlike in those cases, U.S. Fire had
knowledge of the settlements and was regularly
informed of the arbitration proceedings. U.S. Fire even
informed S&P that it would not object to any "reasonable
settlement” between S&P and the subcontractors.
Because the Texas Supreme Court's core concemn in
Ellender was that "[n]onsettling parties should not be
penalized for events over which they [*21] have no
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control,” Effender, 968 S.W.2d at 928, S&P argued that
it should not bear the burden to show allocation.

Rejecting S&P's argument, the district court reasoned
that even if U.S Fire did have more knowledge here
than International or Mobil, U.S. Fire "did not[] have the
power to structure its subcontractor settlements to
ensure a clear allocation of the settlement proceeds by
specifying which amounts were for the covered
damages and which amounts were for uncovered
damages."

On appeal, S&F continues to press its argument that the
RSRiEllender rule does not apply, especially because
U.S. Fire consented to the settlement. U.S. Fire
responds that by consenting to the settlement, it did not
forfeit "rights to insist upon a proper allocation of
settlement proceeds.” And U.S. Fire never agreed that
the settlement funds could be applied solely to
uncovered losses under the palicy.

The reasoning of the district court is persuasive. And we
found no Texas case that casts doubt on either Effender
or the district court's conclusion that Texas law places
the burden of proof on S&P to show that it properly
allocated the settlement proceeds between covered and
noncovered damages. On the contrary, Texas Supreme
Court cases [*22] have reaffirmed this principle. See,

e.g., Utts v. Short, 81 S.W.3d 822, 829 (Tex. 2002) ("As

we recognized in Ellender,

https://advancae.lexis.com/api/document?collection=
cases&ld=urn:cgntentltem:58YG-&.‘!X‘!-JCSP—G*!JS—

00000-00&contexi=&link=clscc4[¥] a nonsettling
party should not be penalized for events over which it
has no control.” (citing Ellender, 968 S.W.2d at 927));

Carl J. Baftaglia. M.D., P.A. v. Alexander, 177 S.W.3d
893, 911 (Tex. 2005} ("In some contexts, we have

permitted settling parties to agree how to allocate
seltlernent payments.”). Effender indicates how the
Texas Supreme Court would decide the present dispute.

S&P bears the burden to show that the subcontractor
seitlement proceeds were properly allocated to either
covered or noncovered damages. If S&P cannot meet
that burden, under the reasoning of RSR and Elfender,
then we must assume that all of the settlement
proceeds went first to satisfy the covered damages
under U.S. Fire's policy. Although U.S. Fire agreed that
S&P could reasonably settle its claims with the
subcontractors, that does not mean U.S. Fire granted
S&P permission to allocate all of those settlement
proceeds to noncovered damages. And, as the district
court noted, U.S. Fire did not have power to structure
the settiements to attribute the proceeds to one kind of

damages or another. The district court did not err by
placing the burden on S&P.

lll. Allocation of the Settlement Proceeds

We need not consider whether S&P raised [*23] a fact
issue regarding whether it allocated the settlement
proceeds between covered and noncovered damages.
Although S&P attempted to raise that issue before the
district court in a supplemental brief, the district court
found that argument untimely and unpersuasive on the
merits. ("Summary judgment is not an iterative process,
with the parties presenting new arguments and
evidence in piecemeal fashion, after learning that their
initial strategy did not pan out.”}.

Whether the district court was correct is not a question
that we need to decide because S&P only raised the
issue of whether it adequately allocated in its reply brief.
{"While not the type of detailed allocation to which U.S.
Fire believed it was entitled, at all times, S&P made it
clear that the Subcontractor Settlements were made up
of the excluded mold damages, which are excluded
under virtually every CGL policy issued to insured in the
United States, as well as the $1,500,0000 in attorney's
fees for which coverage under Texas law remains
uncertain.”).

https://advance.lexis.com/api/document?collection=
cases&id=urn:contentlitem:58Y6-63X1-JC5P-G1.J5-

00000-00&context=8&link=clscc5]‘®] An argument that
is not pressed in the original brief is waived on appeal.
United States v. Green, 46 F.3d 461, 465 n.3 {5th Cir.

1995). And, in any event, S&P admits that it did not
provide a detailed allocation.

The district court [*24] did not err granting summary
judgment in favor of U.S. Fire or denying summary
judgment to S&P and Amerisure.

CONCLUSION

We AFFIRM the district court's order awarding summary
judgment to U.S. Fire and denying S&P and Amerisure's
motion for summary judgment.
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